
www.piperalderman.com.au 1 June 2008

Wheat export single desk to get the sack
In a previous issue of the e-bulletin Corporate partner Simon Venus reported 
on the deregulation of the Barley export single desk in South Australia. He 
highlighted the debate surrounding single desk marketing and the controversy 
which at that time centred on AWB following the Cole enquiry.

That controversy has not abated in the past 
12 months and has now come to a head 
with the introduction of legislation into 
the Federal Parliament to do away with 
the monopoly over international wheat 
marketing held by Australian Wheat Board 
(AWB).

Simon Venus and lawyer Will Fennell revisit 
the long running debate and take a look at 
the Wheat Export Marketing Bill and the 
role of the new regulator who will oversee 
the contestable wheat export market.

On 29 May 2008, the Government 
introduced the Wheat Export Marketing Bill 
2008 into the House of Representatives to 
substantially deregulate the export of bulk 
wheat from Australia. 

Under the Wheat Marketing Act, the AWB 
(International) held a power of veto over 
the Export Wheat Commission, allowing 
them to prevent the issue of further export 
licences. This was the basis of the “single-
desk” system for wheat export in Australia. 

However, following the Cole Commission 
findings relating to allegations of kick-backs 
to the regime of Iraqi dictator Saddam 
Hussein, the veto power was temporarily 
placed with the Minister for Agriculture, 
Fisheries and Forestry. This power was 
transferred to the Minister until 30 June 
2008. Accordingly, the Government has 
been quick to enact a new legislative regime 
prior to when the export wheat veto reverts 
to the AWB.
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The new legislation establishes a statutory 
body and industry regulator, to be known 
as Wheat Exports Australia (WEA). This 
body will be responsible for determining 
applications for accreditation to export 
bulk wheat from Australia, in accordance 
with broad policy parameters set down 
in the legislation. Aside from sorting the 
proverbial wheat from the chaff in respect of 
accreditation applications, WEA will perform 
monitoring and enforcement responsibilities, 
with severe penalties for breaching the 
export rules or providing false information 
to WEA. 

Eligibility for accreditation
To be eligible for accreditation, the applicant 
must be a company registered under Part 
2A.2 of the Corporations Act 2001, or be 
a co-operative, and must be a trading 
corporation to which section 51(xx) of 
the Constitution applies. Additionally, 
the applicant must satisfy WEA that it is 
a “fit and proper” company according to 
a number of parameters set down in the 
legislation. These include the financial and 
risk management arrangements of the 
company, the previous conduct of the 
company and its executives, including its 
record in respect of situations requiring 
“trust and candour”, and whether the 
company or its executive officers have 
complied with local and foreign laws in the 
past. There is also a broad power under the 
legislation for WEA to consider “such other 
matters (if any) as WEA considers relevant”. 
The test for whether an applicant is fit and 
proper will be limited to conduct within the 
previous five years before the date of the 
application.

Access to storage facilities
Access to bulk grain terminals at ports will 
be regulated. Accordingly, until 1 October 
2009, accredited exporters who operate 
bulk grain terminals at ports will need to 
publish their terms and conditions of access. 
After that date, they must have an approved 
access undertaking with the Australian 
Competition and Consumer Commission.

However, one of the primary concerns 
amongst growers with the deregulation of 
the wheat export industry in Australia is that 
three regional monopolies could develop 
through the existing resources of ABB, 
Graincorp and CBH. Notably, the access 
provisions referred to above are in respect 
of port terminal services only, and do not 
reach the 500+ “up-country” grain storage 
facilities. Accordingly, there is a fear amongst 
growers that regional monopolies could 
develop on the purchasing side. However, in 
its second reading speech, the Government 
has foreshadowed the implementation of 
a code of conduct in the event problems 
arise. Detractors of the Bill have criticised 
this measure as ‘weak’ as a code of conduct 
introduced later is unlikely to have the same 
force as legislation dealing with the issue.

Readers of our article on the abolition of the 
barley export single desk in South Australia 
this time last year will notice the similarity 
between the respective roles of WEA and 
the Essential Services Commission, especially 
the matters to which the regulator must 
have regard when assessing applications. The 
regime in relation to barley export appears 
to have operated smoothly; to date nine 
export licenses have been issued under the 
Barley Marketing Act, with one application 
still pending.

It is worth noting that accreditation by WEA 
is not open to individuals. However, the 
Government has stated in its second reading 
speech that it believes any prudent manager 
would utilise the advantages of corporate 
limited liability, considering the risks inherent 
in shipping in circumstances involving high-
value tonnages. 

The Government has set out in its 
Explanatory Memorandum to the Bill that 
the intention of the accreditation scheme 
is to introduce growers to companies or 
co-operatives of good repute and financial 
capability. However, WEA will not be 
providing a form of indemnity to growers. 
Growers may actually find themselves with 
the additional administrative burden and risk 
associated with identifying and estimating 
the financial capability of the various wheat 
exporters they deal with. Accordingly, 
the Explanatory Memoranda states “It is 
important for growers to continue exercising 
prudential judgment in decisions surrounding 
the sale and marketing of their wheat.”
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Benefits of the legislation
The net effect of the legislation on demand 
for Australian wheat in the international 
market remains a topic of hot political and 
social debate. In their Dissenting Report to 
the Senate Standing Committee on Rural 
and Regional Affairs and Transport about 
the exposure drafts of the Bill, National 
Senators Barnaby Joyce, Fiona Nash and 
Nigel Scullion claimed that “The reality is that 
60% of our wheat is purchased by single desk 
buyers and there is only one direction our price 
can go when two sellers turn up where one was 
before.” The report goes on to state that 
India, Japan, China and Iraq are single desk 
buyers. Equally, in their submission to the 
Senate Standing Committee, the Institute of 
Public Affairs argued that in any event the 
single desk buyers compete against the other 

notes that high wheat prices in 2007 and 
early 2008 are expected to lead to a larger 
area being sown to wheat in both the 
northern and southern hemispheres. On 
the basis of average seasonal conditions, 
ABARE forecasts a recovery in world 
wheat production for 2008-09. By planting 
more wheat, farmers’ exposure to wheat 
markets is likely to be higher this season 
and, assuming the season is kind, the effects 
of the Wheat Export Marketing legislation 
when grain is harvested are likely to be more 
immediately and materially felt. 

single desk buyers in the international wheat 
market, so there would never be just one 
buyer for a load of wheat.

Given the Opposition’s approval of the 
legislation, subject to two amendments they 
wish to move in the Senate, it is likely the 
legislation will be in place by 1 July 2008 – 
just before the export veto power reverts to 
the AWB. 

Whatever form the legislation ultimately 
takes, it seems certain that wheat export will 
be closely watched by the rural and financial 
sectors, especially given the recent focus 
on soft commodity prices. The Australian 
Bureau of Agricultural and Resource 
Economies (ABARE) has just released its 
Australian Grains Report (ABARE 2008, 
Australian Grains 08.1, Canberra) and 
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As community awareness of climate change 
grows the number of consumers considering 
the environmental impact of their purchasing 
decisions is increasing and more businesses 
are starting to think ‘green’. 

Green marketing generally refers to 
the practice of making environmental 
claims in relation to goods and services, 
such as statements about environmental 
sustainability, recycling, energy and water 
efficiency, or the impact on the natural 
environment. 

Environmental claims can already be seen 
in relation to a range of products, such as 
cars, paint, washing detergent and beer, 
and services such as energy, flights and 
funerals. Green is becoming the new black, 
and businesses are striving to position 
themselves as the provider of choice for the 
environmentally conscious consumer.

The Australian Competition and 
Consumer Commission (ACCC) has 
expressed concern about the practice 
of green marketing, and in particular, 
the risk of consumers being exploited 
by over-generalised or unsubstantiated 
environmental claims. The ACCC is warning 
businesses which make such claims to take 
special care to ensure they do not infringe 
the Trade Practices Act 1974 (Cth) (TPA). 

The TPA contains a broad prohibition 
against misleading or deceptive conduct, 
as well as a series of prohibitions against 
specific kinds of misrepresentation. There 
are a range of civil remedies available for 
a breach of these provisions, including 
injunctions, damages and corrective 

conditioning products, including that the 
products are “environmentally friendly” and 
contained non-harmful gases.

The ACCC raised concerns with De Longhi 
that those environmental claims were 
misleading in contravention of the TPA, as 
they gave the impression that De Longhi’s 
portable coolers and their component gases 
had no negative impact on the environment, 
when in fact they did. 

In response to these concerns De Longhi 
has provided court enforceable undertakings 
to the ACCC that it will amend its 
advertising and implement a trade practice 
compliance program.

ACCC guidelines 
The ACCC has issued guidelines entitled 
“Green Marketing and the Trade Practices 
Act” to help businesses avoid making 
misleading claims about the environmental 
benefits of their products or services. These 
guidelines set out a number of general 
principles that businesses should consider.

In general, the guidelines provide that a claim 
should:

be honest and truthful; �

detail the specific part of the product or  �
process it is referring to;

use language which the average member  �
of the public can understand;

explain the significance of the benefit; and �

be able to be substantiated.  �

advertising. Severe penalties may apply 
where criminal proceedings are taken, 
including fines of up to $220,000 for 
individuals and $1.1 million for companies.  

ACCC enforcement
The ACCC has taken action against a 
number of Australian companies in relation 
to environmental claims.

GM Holden/Saab

In 2007, GM Holden, as Australian 
supplier and marketer of Saab motor 
vehicles, published advertisements with 
statements including “Grrrrrreen”, 
“Every Saab is green”, “Carbon emissions 
neutral across the entire Saab range” and 
“Switch to carbon neutral motoring”. The 
advertisements also contained a statement 
that Saab would plant 17 native trees in the 
first year following a Saab vehicle purchase 
as a carbon offset. 

The ACCC has instituted proceedings 
against GM Holden on grounds that these 
advertisements falsely represented the 
net carbon emissions produced would 
be zero over the life of the vehicle. The 
ACCC is seeking declarations that Saab has 
breached sections 52 and 53(c) of the TPA, 
injunctions, corrective notices, a review of 
GM Holden Ltd’s trade practices compliance 
program and costs. The matter is listed for 
trial in early July 2008.  

De Longhi Australia

In 2007, De Longhi Australia, made a 
number of claims about its portable air-

Have you got it in green?
Corporate senior associate Domenic Ciancio discusses the concept of ‘green 
marketing’ and recent cases where the ACCC has challenged environmental 
claims as misleading under the Trade Practices Act.
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Sweeping unqualified statements such 
as “this product is environmentally 
friendly”, “environmentally safe”, “green”, 
“water efficient” or “energy efficient” are 
problematic as they are ambiguous and 
do not explain any specific environmental 
benefit. Statements of this kind run the risk 
of attracting the attention of the ACCC and 
may contravene the TPA. 

Carbon offset or carbon neutral 
claims
Businesses are increasingly making claims 
of “carbon offsets” or “carbon neutrality” 
in relation to their products or services. 
Marketing claims of this kind include the 
ability to offset or neutralise the amount 
of greenhouse gas emissions associated 
with a product, service or activity. Carbon 
offsets can be sourced from a variety of 
projects, including tree planting schemes and 
renewable energy projects. 

There are a number of complex 
considerations that businesses need to 
consider before making a “carbon offset” or 
“carbon neutral” claim in relation to their 
products or services. These considerations 
include the way the carbon offsets are 
calculated, their permanence, whether 
they are created in line with a recognised 
standard or regulation and what stages 
or aspects of a product’s life cycle will be 
neutralised by the offset. For example, 
where the carbon offsets apply only to the 
carbon produced in the manufacture of the 
product and not the product’s actual use 
and operation, a “carbon neutral” claim may 
risk misleading consumers that the product 

is carbon neutral for its entire life cycle. 
Guidelines for consumers and businesses on 
“carbon offset” claims will be released by the 
ACCC later this year.

Seeing the forest and the trees
The ACCC is not seeking to dissuade 
businesses from engaging in the practice 
of green marketing, but rather protect 
the integrity of the market and prevent 
consumer scepticism of environmental 
claims.  

For businesses that genuinely seek to reduce 
the environmental impact of their goods or 
services, green marketing provides a way to 
maintain a competitive edge and enhanced 
brand value. 

With the ACCC closely monitoring green 
marketing, it is an issue that requires careful 
consideration. Seeking advice prior to 
making an environmental claim can help to 
identify misleading or deceptive material and 
reduce the likelihood of contravening the 
TPA. 
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Review Australia Pty Ltd v 
Innovative Lifestyle Investments 
Pty Ltd 
Review was a designer and manufacturer 
of dress designs in Australia. In May 2005, 
Review generated a specific design for a 
dress to market and sell in Australia, and 
subsequently filed a design application for 
the dress in June 2005. The design was 
available on the market in late June 2005 
and in November 2005, Review sought to 
have the dress design registered under the 
Designs Act. Review’s dress design was 
officially registered in June 2006.

Innovative Lifestyle Investments (ILI), 
the holding company of the Lili & Charlie 
Brown label companies, allegedly produced 
a product similar in design to that of the 
Review dress, and sold it under their Lili 
brand. The Lili dress was produced in 
September 2005 and made available to the 
market in ILI’s stores in March 2006.

In June 2006, representatives for Review 
wrote to ILI demanding they cease 
production and sale of the dress having 
infringed the original concept designed by 
Review. Review’s demands were ignored 
and in 2006 ILI continued to manufacture 
the dress and sell it throughout its ILI stores.

Review sought an injunction to restrain 
ILI from continuing to infringe its design 
registration, and a declaration that ILI had 
infringed its design and was entitled to 
damages. Review sought damages on the 
basis that ILI’s Lili dress had damaged its 

reputation, having reproduced its unique 
design which it claimed eroded Review’s 
originality.

Jessup J found the dresses were of “striking 
visual similarity” and that the timing of the 
production of the two dresses justified an 
inference that the Lili dress was a copy of 
the Review dress. 

During an assessment of damages Review 
failed to provide any evidence as to its 
sale figures for the dress, and as such an 
account of profits was not possible. Jessup 
J was restricted to a ‘cautious’ assessment 
of reputational damages only and found 
that production of the dress by ILI brought 
about some ‘minor dilution’ of Review’s 
reputation for originality in the market place 
and awarded Review $7,500 in reputational 
damages. An additional amount of $10,000 
was also awarded on account that ILI had 
continues to sell its version of the dress even 
though it had become aware of Review’s 
design registration of the dress in June 2006. 
Jessup J did not however grant Review the 
injunction or declarations that it sought for 
its design infringement.

The Review case illustrates that registration 
of a design under the Designs Act may be 
an effective enforcement mechanism for 
the protection of fashion designs, and in 
particular the protection of reputation for 
brands who rely upon originality in their 
designs. However, it also indicates the 
limited protection offered to designers when 
having design infringement restrained by the 
courts, unless swift action to enforce their 
rights is taken.

ILI has appealed the decision.

Preserving originality
Dispute Resolution associate Mitch Coidan discusses the Federal Court of 
Australia handing down its first ever decision in respect of an enforcement 
under the Designs Act 2003 (Cth) for infringement of a registered fashion 
design.



www.piperalderman.com.au 6 June 2008 www.piperalderman.com.au 7 June 2008

[ P u B l i c A t i o n  n A m E ]



www.piperalderman.com.au 8 June 2008

Piper Alderman

Sydney
Level 23
Governor Macquarie Tower
1 Farrer Place 
Sydney  NSW  2000
DX 10216, Sydney Stock Exchange
Phone: + 61 2 9253 9999
Facsimile: + 61 2 9253 9900

melbourne
Level 24
385 Bourke Street 
Melbourne  VIC  3000
DX 30829, Collins Street
Phone: + 61 3 8665 5555
Facsimile: + 61 3 8665 5500

Brisbane
Level 9
239 George Street
Brisbane QLD 4000
PO Box 3134
Brisbane  QLD  4001
DX 105, Brisbane
Phone: + 61 7 3220 7777
Facsimile:  + 61 7 3220 7700

Adelaide
167 Flinders Street 
Adelaide  SA  5000
GPO Box 65
Adelaide  SA  5000
DX 102, Adelaide
Phone: + 61 8 8205 3333
Facsimile: + 61 8 8205 3300

Email: enquiries@piperalderman.com.au
www.piperalderman.com.au

PB007 06/08

Access to the books
Dispute Resolution senior associate Tom Griffith discusses the case and 
the circumstances in which a member of a company is entitled to view the 
company’s books and records, including legal advice received by the company.

Rowland v Meudon Pty Ltd 
(unreported, Bryson AJ, 2 May 
2008)
Meudon Pty Ltd owns a residential building 
in Elizabeth Bay, New South Wales. The 
block is a company title block where each 
owner of a unit is a shareholder and a board 
of directors has day-to-day power in respect 
of the management of the block. The 
structure differs from strata title because 
owners of units tend not to be involved 
in day-to-day management and affairs of 
the block. In this case there was a lengthy 
and expensive Supreme Court litigation 
between shareholders, Mr and Mrs Wilson 
and Meudon about one of the other 
shareholders, Mr Barker’s, entitlement to 
conduct building works on the roof garden 
of the building adjoining the penthouse 
owned by Mr Barker.

Meudon successfully defended the Supreme 
Court proceedings at first instance but 
lost on appeal. The plaintiff, Ms Rowland, 
owned a unit in the block and was asked 
to contribute to a series of special levies 
in respect of the costs of the litigation. 
She did so in a factual vacuum. Despite 
making numerous requests to the board of 
directors Ms Rowland was provided with 
no information about the conduct of the 
litigation or the circumstances in which it 
was brought and maintained. 
 
 
 

Ms Rowland sought an order under 
section 247A of the Corporations Act for 
access to books and records of Meudon 
and, in particular, in respect of the legal 
advice they had received about the conduct 
of the Supreme Court litigation.

Under section 247A members of companies 
may inspect books of that company 
provided that such members are acting in 
good faith and the inspection is for a proper 
purpose. In this case, Bryson AJ held that in 
circumstances where the plaintiff had been 
obliged to contribute to levies recurring 
quarterly and significantly increasing in 
amounts over some years, and where she 
had no understanding of how great a liability 
would be involved and how long the burden 
would be likely to continue, the inspection of 
the documents ought be allowed.

Bryson, AJ noted that the power under 
section 247A ought to be exercised sparingly 
and conservatively, but that this was an 
appropriate case for such an order.

The case appears to be limited to its own 
particular facts and does not appear to open 
the floodgates for companies to be required 
to disclose their legal advice to shareholders.


